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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

PARISH OF JEFFERSON CIVIL ACTION 

VERSUS 

COX COMMUNICATIONS LOUISIANA, 
LLC 

NO: 02-3344 

SECTION : "R" ( 3 )  

ORDER AND REASONS 

Defendan t ,  Cox C o m m u n i c a t ~ o n s  1 ,ou l s i ana  LLC, moves t h e  C o u r t  

f o r  p a r t i a l  d i s m i s s a l  of p l a i n t i f f ' s  claims f o r  f a i l u r e  t o  s t a t e  

a c l a i m  under  F e d e r a l  R u l e  o f  C i v l l  P r o c e d u r e  1 2 ( b )  ( 6 ) .  F o r  t h e  

f o l l n w i n q  Ledsons ,  t h e  C o u r t  GRANTS d e f e n d a n t ' s  p a r t i a l  mo t ion  t o  

di smiss .  

I. BACKGROUND 

O n  March 27, 1 1 9 0 ,  t h e  P a r i s h  oE J e f f e r s o n  and Cox 

C o m m u n i  c a t i o n s  LLC, the successor t o  C o x  Cable Je f f e r son  P a r i s h ,  

I n c . ,  t?nt.ercd i n t o  il C a b l e  T e l e v i s l o n  F r a n c h i s e . :  The  F r a n c h i s e  

Aqreement p r o v i d e s  t hd t  the " i n t e n t  of th i s  Agreement  i s  t o  . . . 

set Fortt i  t h e  s t . d n d a r d s ,  tcrrns, a n d  c o n c l l t l o n s  f o r  t h e  c o n t i n u e d  
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operation of  a cable television system by The Company [Cox] 

. . . . Under the terms of the Agreement, Cox has the right to 

use the Parish's streets and facilities to 'construct and maintain 

i t s  "System" from March 27, 1990 until October 31, 2006.' In 

exchange, Cox must pay to the Parish annual franchise fees, as 

follows: 

v1 2 

[Flor the use and occupation of the Streets and other 
facilities of the Parish and the operation of the Cable 
Communications System a total amount equal to five (5%) 
percent of the Company's Gross Revenues for such annual 
period.' 

In the Agreement, the parties acknowledge that "the Company is 

payLng the Parish the maximum franchise fee percentage (five (5%) 

percent) allowed by the Cable Act."' The Agreement also includes 

a clause incorporating future legal requirements: 

The p r o v i s i o n s  of this Agreement shall be construed to 
conform to all present and future requirements of the 
FCC, all acts of Congress of the United States, and all 
acts and requirements of the State of Louisiana. In the 
event future modifications to current law authorize the 
P a r l s h  to regulate rates, services or other activities of  
The Company, this Agreement shall be deemed automatically 
amended to provide t o r  said regulation by The Parish to 
t h c  fullest extent permissible.6 

Several d e f ~ i n i t i o n s  i n  the Agreement are relevant. "Gross 

2 



Revenue" is defined as "all receipts . . . derived, directly or 

indirectly. by The Company from or in connection with the 

operation of the System, including, without limitation: the 

distribution of any Service over the System; the provision of any 

Service Related Activity in connection with the operation of the 

System . . . . ' I7  The list of sources of gross revenue in this 

section covers televisLon cable service, such as basic cable 

service monthly fees, installation and reconnection fees, 

cquipment rentals, and remote control "Service" i s  

defined as "any cable or cable related service, including, 

without. limitation, the sale of cable programing, the 

publication and sale of cable programming guides, and the sale or 

r e n t a l  of cable remote controls. . . . which is offered O L  

k>rovided to any Subscriber in conlunction with or distributed 

o v e r  the System. 'I' "System" means the "Cable Communications 

System," which in turn is defined as 

any facility opcra t . i ng  by means of coaxial cable, optic 
iiber, or other transmission lines o r  otherwise, the 
pr i indry  furicciori of which is to receive, through any 
means, . . d n d  Lo distribute the signals of one or more 
broadcast. television or radio stations and of other 
sources of video, audio, voice 01 data signals. Said 
facility may ~ l s o  be one which distributes to, from, or  
,among Subscribers or other Persons such other video, 
, i ud io ,  voice, o r  3;iY-s : ; i gna l s  as may originate within the 

' r d .  *u 1 .1(0)  

y < - ,  .I< i' 13. 

''lci. > I .  1 (AP,) . 
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Cable Service Area or elsewhere." 

"Cable service" is not defined, but the Agreement provides 

t-hat "any word or term defined in the Cable Act b u t  not defined 

below shall have the meaning set forth in Section 602 of the 

Cable Act."" Section 602 of the Cable Act, as amended, defines 

"cable service" as 

(A) the one-way transmission to subscribers of (1) video 
programming, or ( 1 1  ) other programming service, and 

( B )  subscriber interaction, if any, which is required for 
the selection o r  use of s u c h  video programming or other 
programming servi ce. 

4 7  G . S . C .  9 522 ( 6 ) .  "Telecommunications service'' is not included 

in the definitiori o f  "cable service'' under section 602, but it i s  

dptlneci elsewhere in  the Cable Act. See 47 U.S.C. SF, 3 ( 4 6 )  b 

On Ortober 11, 2002, the Parish sued Cox i n  state court f o r  

h r c a c h  of contract based on allegations that Cox had refused to 

p a y ,  ,iriil weds undcrpaytng, vartous franchise fees. On November 6, 

Z ( 1 0 i .  Cox removeci tc federal c o u r t .  On , J u n e  20, 2003, this Court 

d;.nled plainti t f ' s  niot.ion to remand." in its petition, the 

? , i r i , ; t i  alleges that Cox underpaid franchise fees on revenue 



c o l l e c t e d  f o r  v ideo ,  audio,  vo ice  and d a t a  services .""  The 

Par i sh  a s s e r t s  t h a t  Cox expres s ly  agreed t o  pay t h e  P a r i s h  f i v e  

pe rcen t  of i t s  revenue f o r  video, audio,  vo ice  and d a t a  s i g n a l s  

d i s t r i b u t e d  ove r  i t s  System, even though Cox d i d  not provide  a l l  

of t h o s e  s e r v i c e s  a t  t h e  t ime t h a t  t h e  Cont rac t  was executed."  

The P a r i s h  a l l e g e s  t h a t  during t h e  course of t h e  c o n t r a c t ,  Cox 

begaii o f f e r i n g  d a t a  s e r v i c e s  and, for a time, pa id  f i v e  percent  

of  its revenues on  d a t a  s e r v l c e s  t o  t h e  P a r i s h . "  Then i n  A p r i l  

of 2 0 0 2 ,  Cox a l l e g e d l y  n o t i f i e d  t h e  Pa r i sh  t h a t  i t  w o u l d  s t o p  

payinq the  f i v e  pe rcen t  fee  f o r  d a t a  services ."  A s  t o  vo ice  

s e r v i c e s ,  t h e  P a r i s h  a s s e r t s  t h a t  Cox began o f f e r i n g  voice  

s e r v i c e s  i n  2998 and t h a t  d e s p i t e  r epea ted  demands, Cox re fused  

t o  p a y  t h e  P a r i s h  f i v e  percent  of i t s  revenue f o r  vo ice  

S ~ L - ~ L C ~ S . ' '  The P d r i s h  a l s o  s t a t e s  t h a t  Cox h a s  underpaid 

franchise f e e s  f o r  video and audio  s e r v i c e s . "  

I n  it% p a r t i a l  motion t o  d i smis s  f o r  f a i l u r e  t o  s t a t e  a 

c l . i i ~ ,  C o x  ddrnits t ~ h a t  i t  c u r r e n t l y  p rov ides  cable  t e l e v l s l o n  

sprvic', cahle modem s e r v i c e ,  and telecommunications s e r v i c e  t o  
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its customers in the Parlsh.” Nevertheless, Cox argues that 

plaintiff’s claims f o r  payment of franchise fees on cable modem 

service [data service) and telecommunlcations service (volce 

service) must be dismissed. First, defendant argues that while 

the Agreement requlres payment of franchise fees on cable 

servlce, it. does riot call €or the payment of franchise fees on 

cable modem or telecommunications services. In the alternative, 

defendant cirques that even lf the Agreement can be read to 

contemplate coverage of these services, federal law 

(specifically, the Cable Act], whlch is expressly incorporated 

into the Agreement, preempts contrary provisions of the Agreement 

and precludes plaintiff from exacting franchise fees from 

 defendant^ to: these services. 

11. DISCUSSION 

A .  Legal Standard 

In d rrot.;on to ci~srniss for failure to state a claim under 

Rble ? 2 ( b )  ( 6 1 ,  t h e   court^  must^ accept all well-pleaded facts as 

true a : d  V I C W  the f , ~ c t s  1n the l i q h t  most favorable to the 

plaint~iif. See R,:ker 1,. Putnal, 75 F . 3 d  190, 196 (5th Cir 

13Ati ; .+‘meric;in W,iste d Pollution Control Co. v .  Browning-Ferris, 

h c . ,  ‘ 1 4 3  F . L d  I j H 4 ,  1 1 0 6  ( 5 t h  Clr. 1991). The Court m u s t  

resolve r lo i~ ih ts  as to t h ?  suttic~ency of the c l a i m  in plaintlff’J 

f.i\lor. V111:dn M d r - ~  i l i I s  (.c?mp,-i;ly v. City cf :pehudcana, 2 3 8  L 7 . - j t A  



382, 387 (5th C i r .  2 0 0 1 ) .  Dismissal is warranted if it appears 

certain that the plaintiff cannot prove any set of facts in 

support of her claim that would entitle her to relief. I d . ;  

Plotrowski v .  C i t y  of Houston, 51 F.3d 512, 514 (5th Cir. 1995) 

(quoting L e f f a l l  v. Dallas Indep. Sch. D i s t . ,  28 F . 3 d  521, 524 

(5th C i r .  19941 1 .  

The Agreement was attached to plaintiff's petition and 

incorporated therein. Thus, the Court need not treat defendant's 

motion to dismiss as a motion for summary judgment. See 

Lovelace v. Software Spectrum, rnc., 78 F . 3 d  1015, 1017 (5th C i r .  

1996) ( h o l d i n g  that in decidinq motion to dismiss, c o u r t s  may 

consider documents attached to complaint or incorporated 

t~herein). 

B. The 1990 Franchise Agreement 

Under the Agrfement, Cox is required to pay plaintiff 

f c a n c h i s e  fees at t l v e  percent of g r o s s  revenues €or 1t.s use of  

pldintlff's right~s of way. The parties dispute whether the 

Agreerrielit requires Cox r o  pay these fees €or  cable modem and 

t.i:l ecomm\jnicatiori:> s e r v i c e .  The C o u r t  must examine several 

d e i L n : t ~ o r ? s  in the Agreement l o  resolve this d i s p u t e .  

" G r o s s  Keveri;e" 1s defined as "all rpceipts . . . derived, 

i l l r e c t  Ly or ~ndirei:tly, by Tk.c Company from or i n  connecLion w i t h  

rile! op : l rd t ion  of the Sy:;Lem, ~ r i ~ l u d ~ n y ,  wlthcut limltatlorl: ~ t ~ e  

lit.,:l i i i i i r i c , r i  of cii!' Se'rtvice ::)vet t.t~e Z y : ~ ? e m ;  the t , covls lon  o t  d n L '  
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Serv ice  Related A c t i v i t y  i n  connect ion w i t h  t h e  ope ra t ion  of t he  

System . . . . 

System," w h i c h  i n  t u r n  is de f ined  a s  

"System" means t h e  "Cable Communications io20 

a n y  f a c i l i t y  o p e r a t i n g  by means of c o a x i a l  c a b l e ,  o p t i c  
f i b e r ,  o r  o t h e r  t ransmiss ion  l i n e s  o r  o the rwise ,  the 
primary func t ion  of whlch  i s  to r e c e i v e ,  through any 
means, . . . and t o  d i s t r i b u t e  t h e  s i y n a l s  o f  one o r  more 
broadcast  t e l e v i s i o n  or r a d i o  s t a t i o n s  and o f  o t h e r  
sources  of video, audio,  vo ice  o r  d a t a  s i g n a l s .  S a i d  
facility may a l s o  be one w h i c h  distributes to,  from, o r  
among S u b s c r i b e r s  or o t h e r  Persons s u c h  o t h e r  video, 
audio,  voice,  or da ta  s i y n a l s  a s  may o r i g i n a t e  w i t h i n  t h e  
Cable Se rv ice  Area o r  e lsewhere."  

The Court f i n d s  t h a t  the  Agreement contempla tes  f r a n c h i s e  

Ices  on cable  modem [ d a t a )  and telecommunications ( v o i c e )  

s e r v i c e s .  F i r s t ,  "g ross  revenue" inc ludes  " a l l  r e c e i p t s "  der ived  

trom "opera t ion  of the  System'' and i t  i n c l u d e s ,  but  i s  not  

i irn:t-ed to ,  r e c e i p t  i t rom " c a b l e  o r  s a b l e  r e l a t e d  s e r v i c e .  '' 

Second, t h c .  d e t i n  t t i u r i  of t he  "Sys t~em"  e x p r e s s l y  inc ludes  

opc ra t ion  o t  t h e  tacility t o  d t s t r i b u t e  d a t a  and voice  s e r v i c e s .  

,Although defendant  a ryues  t h a t  t h e  term " s e r v i c e , "  which i s  

. lef ined as "cable or cab le  r e l a t e d  s e r v i c e , "  does not i n c l u d e  

i - . ~ b l e  moi ie i i i  o r  t ~ ! t . ^ o m m i i r ~ i c ; l i ~ i o n s  s e r v i c e ?  because s e c t i o n  5 2 2  (6) 

.,i t h e  C;rble A c L  does n o t  inc lude  voice s e r ~ i c e  and  because the  

Et.(: h a s  rcc-cn t ly  ~ntcrpretpd t he  Cable Act not t o  inc lude  cab le  

modem sctvt~e, t h d t  argument misses t~he mark. The Agreement 



~ncludes "all receipts" from operation of the System, and does 

not limit revenues tfl cable and cable related service. 

C .  

Defendant argues in the alternative that, even if the 

P r e e m p t i o n  U n d e r  the C a b l e  A c t  

Agreement does contemplate franchise fees f o r  cable modem and 

telecommunications services, the Cable Act preempts the Agreement 

and prohibits plaintiff from exacting such fees. The Court 

aqrees. 

Preemption of a common law cause of action by federal law is 

a q u e s t i o n  of law. See Frank  v. Delta A i r l i n e s ,  Inc., 314 F.3d 

195, 1 9 7  (5th Cir. 2001). "Federal law will override state law 

u n d e r  the Supremacy Clause when (1) Coriqress expressly preempts 

z t a t r  h w ;  12) Congressional intent io preempt may be inferred 

from tile existence u t  a pervasive federal regulatory scheme; or 

(3) s t a t e  law conflicts with federal law or its purposes." I d .  

T r i  <I ! juhsect. ion entitled "Preemption, " the Cable Act provides 

t t i i t  " a n y  provision o f  any trarichise qrdnted by such 

[ f - a ' i c ; ,  ~ ; i r i q ]  a u t t i o r i t . y ,  w h i c h  is inconsistent with [the Cable 

Act ] s l i~ i l l  be deerneri to bP preempted arid s'iperseded." 47 U.S.C. 

5 ')53(c). Thus, this case involves cxpress preemption of state 

i , i w  lhy Congre.:;:;. F u r t h e r ,  the Ayreement 1 t s e l f  lncorporates 

prii;c:it ,dnd f u t u r e  requirements of tederal 1 Jw, including FCC 

t I j I  irn!:;, arvl  O I ~  s t  dte law:  

'i'h.' J J : . I V  '>I:>Il; 31 t hL:~; t\rjreeliierl? Ll Oe construed to 
ioriforlll ' i, ~ 3 1  1 pr?se r l t  ,irld f u t ~ u r ~ .  requirements of t h e  



FCC, all acts of Congress of the United States, and a l l  
acts and requirements of the State of Louisiana. In the 
event future modi€ications to current law authorize The 
Parish to regulate rates, services or other activities of 
[ C o x ] ,  this Agreement shall be deemed automatically 
amended to provide for said regulations by The Parish to 
t h e  fullest ex ten t  permissible." 

Louisiana law prevents the Parish from imposing franchise fees 

prohibited undei- federal law: 

IN0 policp l u r y ,  municipality, or other local governing 
.authority empowered to grant cable television franchises 
';hall charge any franchise fee of any kind i n  excess of 
i tha t  authorized by federal law. 

LA. REV. STAT. ANN. 3 3 : 4 4 6 1 .  It is clear that under federal law, 

state law, and the Agreement itself, the Cable Act preempts state 

law 111 this case in the event of a conflict. The question, then, 

:s whether the Cable Act prevents the Parish from lmposing 

f r c i r r k , i s e  fees on Cox's telecommurii cations and cable modem 

s e r v i c e s  

E e f o r e  its amendment in 1996, the Cable Communications 

f ' o l i z y  Act r e q u i r e d  cable television operators to procure 

f r3r ich ise .>  from .:ical municipalities dnd permitted local  

r n u n i c ~ p a l ~ t i e s  t i ,  ct1llcct  a s  franchise fees up to tive percent  of^ 

t.hc: c a b l e  operator:;' dnnual gross revenues derived "from the 

operahon c2f the cable system." 47 U.S.C. 55 541, 5 4 2 i b ) .  In 

i 9 ' 1 6 ,  (7onqrcs.s c ~ r ~ i e r ~ d e d  the tranchise tee provision to limit 

f run!..h ';e fee:: t'. kp t o  f ive  percent  of  the cable operators' 



annuaL gross  revenues der ived "from t h e  ope ra t ion  of  t h e  c a b l e  

system t o  p rov ide  c a b l e  services." 47  U . S . C .  5 5 4 2  ( b )  (emphasis 

added) .  In t h e  Cable A c t ,  "cab le  s e r v i c e "  i s  de f ined  as  

( A )  the one-way t r ansmiss ion  t o  s u b s c r i b e r s  of ( i )  video 
programminq, o c  (ii) o the r  p r o g r a m i n g  service,  and 

(I31 s u b s c r i b e r  i n t e r a c t i o n ,  i f  a n y ,  which i s  r e q u i r e d  f o r  
t h e  s e l e c t i o n  or  use of s u c h  video programming or o t h e r  
programming s e r v i c e .  

4 7  Z . S . C .  5 522(6). I t  i s  reasonable  t o  conclude t h a t  t he  

a d d i t i o n  o f  n e w ,  l i m i t i n g  language, which does not  i nc lude  

telecommunications s e r v i c e s ,  demonstrates  Congressional  i n t e n t  t o  

exc lude  telecommunications s e r v i c e  Erom t h e  purview of t h e  

f r a i c h i ~ s e  f e e s  p rov i s ions . "  

The Cable A c t  i t s ~ l f  co r robora t e s  t h i s  conc lus ion  by 

prevl( '1i r iq ci s e p a r a t e  d e f i n i t i o n  o f  " t e l ecomiun ica t ions  s e r v i c e "  

frori) t he  def i ! i i  tsori oi "cable  s e r v i c e .  " ? '  See 4 1  U.S.C. 55 

"The L a b l c  A . - t ' s  1~egislaI.ive h i s t o r y  suppor t s  t h e  
i : i t  e r p r e t 3 ; i o n  t h a t  Conqress added t h e  r e s t r i c t i v e  Language "to 
provide cable  s e r j i c e s "  t o  the f e e  p r o v i s i o n  t o  l i m i t  t h e  scope 
o f  ! . ranchise  :f?les. !;ec H.R. CONF.  R E P .  104-1158 (1996), Pub. L. 
No. 104-104, 199C WL 4 6 7 9 1 .  S p e c i I i c a l l y ,  t h e  House Conference 
ilep(1rt s t a t ~ e s  1 :hd i t  Congress ddoptcd t he  amendment t o  C l a r i f y  t h d t  
the " r r anuh i se  i r e  provis ion  1 s  not i n t ended  t o  reach revenues 
t h a t  <i cdble  o p e r l t ~ o r  d e r l v e s  f o r  provid ing  new 
telecommunicat . ions s e t ~ v i c e s  over J t s  syst-em" and t h a t  f e e s  should 
be imposed o n  " o n  1 y t h e  o p e r a t o r s '  c a b l e - r e l a t e d  revenues ."  I d .  
T ~ L c ~  l e q i s l a t i v e  ii i  s r o r y  rnaies c l e a r  t h a t  g r o s s  revenues der ived  
I ronr tt?lecommunic,it ions S P I ~ L C P  were i n t e n t i o n a l l y  made beyond 
'.tic : ~ ? a c : t i  o f  f r d f i c , h i  s e  fees 

?I I ,  I e k t  1 i > r f l i i i l l ~ l i ~ ~ d t  ~ j n s  s e r v i c e "  1 5  " t h e  cj[[cring of 
1 1 c( ( ~ r 1 i n i i r l I i , ~ t t , o n : .  t l r  ,i feci d 1  r ec r  I y l o  t h e  p u b l i c ,  '' and 
" t ~ ' l c ~ ~ o l l , n l u : ! I c , r t ~ l o r , .  ' 9  ] .; I' t h c  I r a n s r r i s s ~ o n ,  ke tween O L  among 
t',r'J:lt:; 1 p ? . ( ~ l f I ~ ? c 1  b y  l h r  O S E ~ ,  o f  l n t o r m l t i o n  o f  the  u s e r ' s  



1 5 3 ( 4 3 )  6. ( 4 6 ) .  Further, the Cable Act expressly states that a 

cable operator or its affiliate which is engaged in the provision 

of telecommunications service does not require a franchise to do 

so, "and the provisions of t h i s  subchapter shall not apply to 

such cable operator or affiliate for the provision of 

telecommunications services." 47 U . S . C .  541 ( b )  ( 3 )  (A). Moreover, 

recent case law under the Cable Act holds that cable service, 

telecomrnunications service, and information service are separate 

categories in the Cable Act, and regulation of any service 

depends on its calegorizatlon. See, e.g., Bova v. Cox 

Communications, 2002 U . S .  Dist. LEXIS 12481, * 3  (W.D. Va. 2002); 

i ; T E . N e t  LLC v. Cox Communications, Inc., 185 F. Supp. 2d 1141, 

1145 (S.D. Cal. 20132). F u r t h e r ,  t h e  Federal Communications 

Commission ("FCC") r e c e n t l y  issued a Declaratory RulLng, 

d i scussed  in more detail below,  in which it affirmed its prior 

rulings ILhat te1ecommunic;itiorrs servlce is separate and distinct 

from i n f o r m t i o n  ~ e ~ v l c e  and Cdble service. See In re:  Inquiry 

C . i n c e r , - i n y  High-Spied Access f .0 the I n t e r n e t  O v e r  Cable and O t h e r  

F , j L - i l L L i c s ;  l n t e r~r i e t  Over C a h L c  Declaratory Ruling; Appropridte 

R t . q u I ~ t o r y  Treatment for- Broacibdnij Access t o  t h e  Internet Over 

C d h i e  Facilities; Notice  of^ Proposed R u l e m a k J n g ,  17 FCCR 4798, 

4R2O q ¶  39-41, 3OC2 FI'L' LEXTS 4534 (Mar. 15, 2002). Thus, under 

http://i;TE.Net


p r i n c i p l e s  o f  s t a t u t o r y  c o n s t r u c t i o n ,  pre-FCC R u l i n g  case law, 

and t h e  FCC Rul ing ,  i t  i s  reasonable  t o  f i n d  t h a t  

teleconununications s e r v i c e  is a s e p a r a t e  ca tegory  of s e r v i c e  

under t.he Cable  Act not  s u b j e c t  t o  t h e  f r a n c h i s e  requi rement  o r  

f r a n c h i s e  fees t h a t  a m u n i c i p a l i t y  may impose on c a b l e  o p e r a t o r s  

f o r  c a b l e  s e r v i c e .  

AE t o  whether "cab le  se rv i ce ' '  encompasses " c a b l e  modem 

s e r v i c e , "  the  FCC r u l e d  i n  i t s  March 2002 Dec la ra to ry  Ruling t h a t  

cab le  rrodem service is s e p a r a t e  from c a b l e  s e rv i ce  a n d  

t .e lecornmunicat ions s e r v i c e .  See id., 17 FCCR 4798, 4818-4852, 

2002 FCC LEXIS 4534. T h e  c o u r t s  t h a t  cons ide red  t h i s  i s s u e  

b e f o r e  t h e  FCC R u y i n g  were split, a n d  t h e  Unlted S t a t e s  Supreme 

::ourL has no; dec ided  t h e  i s s u e .  See Nat'l C a b l e  and Telecomm. 

Ass 'n ,  l n c .  v. Gulf Power Co. et al., 534 U . S .  327, 331-39 (20021 

(declining to d e c i d e  whether c a b l e  modem s e r v i c e  is c a b l e  s e r v i c e  

or t~eleComrnunicat ion~ s e r v i c e ) ,  compare MediaOne Group, Inc. v. 

C t y ,  of Heni~co, 9 1  F .  Supp.  Zd 7 1 7 ,  7 1 5  ( E . D .  V a .  2000). a f f ' d  

i.n c f ! i i i  q r n i i n d s ,  25) t ' .3d  J i b  ( 4 t h  C i r .  2 0 0 1 )  (ho ld ing  t h a t  

~ , i b l e  m o d e m  Service I S  d c a b l e  s e r v i c e ) ,  w i t h  A T 6 T  v. C i t y  ot 

P c ~ t l a r i d ,  >lti F . 3 d  8- lL ,  817 ( 9 t h  C i r .  20301  (ho ld lng  t h a t  c ab le  

mcdeni S ~ I V I L ' ~  I S  , I  t~lecomrnuntcations s e r v i c e ) .  

The:,e ~ :ou r t . s  d l d  not h a v e  t h e  b e n e f i t  of  an i n t e r p r e t a t i o n  

:-Cf r c l k l i i '  nlOd?IT SI?l.>'!:(> b y  I:he FCC, W ~ , L C ~  1 s  Lhe agency charged 

w !  I t !  I n t  c j t p t c > \  1 1 1 1 ~  tht- ( : , i t i lc,  Aci and nLher irciera1 commun~c-t~ons 



l e g i s l a t i o n .  The Supreme C o u r t  h a s  c o n f i r m e d  t h a t  b e c a u s e  t h e  

FCC i s  r e s p o n s i b l e  f o r  i n t e r p r e t i n g  f e d e r a l  communica t ions  

l e g i s l a t i o n ,  i t s  d e c i s i o n s  on ambiguous p r o v i s i o n s  of federal 

communtcations legislation m u s t  be accepted i f  reasonable. See 

G u l f  P o w e r ,  534 U.S. a t  3 3 3 ,  337 ( c i t i n g  C h e v r o n  U . S . A .  I n c .  v .  

N a t u r a l  R e s o u r c e s  Defense C o u n c i l ,  I n c . ,  461  U.S .  837 ,  842-44 

(1984)J. F u r t h e r ,  t h e  Supreme C o u r t  h a s  h e l d  t h a t  " t h e  s u b j e c t  

m a t t e r  h e r e  I S  t e c h n i c a l ,  complex,  and dynamic ;  and ,  as  a g e n e r a l  

r u l e ,  a g e n c i e s  have  a u t h o r i t y  t o  f i l l  g a p s  where s t a t u t e s  a r e  

s i l e n t . "  I d .  a t  339 ( c i t i n g  Chevron,  467 U.S. a t  8 4 3 - 4 4 ) .  The 

P a r i s h  does  n o t  a t t a c k  t h e  F C C ' s  D e c l a r a t o r y  Ru l ing  on t h e  

ground:, t h a t  i t  i s  an u n r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  Cable  

4ct. R a t h e r ,  t h c  P a r i s h  a r g u e s ,  w i t h o u t  c i t i n g  any a u t h o r i t y ,  

that t h e  FCC's R u l i n g  should n o t  b e  g i v e n  e f t e c t  b e c a u s e  i t  i s  

p e n d i n g  review i n  t h e  N i n t h  C i r c u i t .  T h e  e f f e c t  o f  t h e  F C C ' s  

Ru1:nq i s  n o t  d i m i n i s h e d  by t h e  e x i s t e n c e  o f  an a p p e a l .  The 

t a k l n y  of  an a p p e d l  d o e s  n o t  s t a y  o r  o t h e r w i s e  i n v a l i d a t e  t h e  

K C ' I  ~ u l i n g .  See 28 U . S . C .  5 2349(b) ( " T h e  f i l i n g  of t h e  

p e l i c i c n  to r e v i e w  d o e s  n o t  of i t s e l f  s t a y  o r  s u s p e n d  t h e  

o p e r , i t . i o n  of t h e  o r d e r  of  t h e  agency  . . . . " ) ,  T h u s ,  t h e  

, l x ~ : - t ~ c n r c i  ,of an  a p p e a l  is n o t  a r e a s o n  t o  r e l ec t  t h e  FCC's 

K I I  11 riy . 

A f t e r  r ev iew o f  tht. K C ' s  R u l i n g ,  t h e  Court a d o p t s  t h e  F'CC's 

! r i t t ? ' p r # ' ' ~ . !  I a n  oi "caiblr. modem s e r v ~ c e "  as the p r o p c r  

14 



i n t e r p r e t a t i o n  of t h e  s t a t u t e .  Although t h e  F C C ' s  i n t e r p r e t a t i o n  

of " c a h l e  modem s e r v i c e "  may be politically c o n t r o v e r s i a l ,  t h e r e  

i s  nothing i n  t h e  record or  i n  t h e  P a r i s h ' s  b r i e f s  t o  suppor t  a 

f i n d i n q  t h a t  t h i s  i n t e r p r e t a t i o n  i s  unreasonable  on i t s  f ace  or 

i n  e f f e c t .  T h e  FCC concluded t h a t  cab le  modem s e r v i c e  i s  an 

" i n t e r s t a t e  in format ion  s e r v i c e , "  not a " c a b l e  serv ice ' '  o r  a 

"telecommunications s e r v i c e .  " See Declaratory Ruling,  1 7  FCCR 

479R, 4818-4852, 2002 FCC L E X I S  4 5 3 4 .  The FCC based i t s  Ruling 

on a d e t a i l e d  a n a l y s i s  o f  t h e  s t r u c t u r e  and language of t h e  Cable 

Act, t~he na tu re  of cable  modem s e r v i c e ,  and r e l e v a n t  l e g i s l a t i v e  

h i s t o r y .  The FCC r e l i e d  on  i t s  e a r l i e r  f i n d i n g s  t h a t  c a b l e  

s e r v i c e ,  through one-way t ransmiss ion  t o  s u b s c r i b e r s  of  video 

proqranuning or oi-her proqramminq s e r v i c e ,  "encompasses on ly  video 

d e l i v e r y  sys tems."  Sef i d .   at^ 4 8 3 3  ¶ 6 0 .  Based on l e g i s l a t i v e  

h i s t o r y ,  the FCC viewed one-way t r ansmiss ion  t o  s u b s c r i b e r s  a s  a 

"me t i tu rn  o f  mass  communication, w i t h  t h e  same package o r  packages 

of video  programmirig ?rdnsmit.ted from t h e  c a b l e  o p e r a t o r  and 

s v a i l a : i e  t o  a11 s u b s c r i b e r s . "  Id. a t  4833  ¶ 6 1 .  Thus ,  t h e  FCC 

toiind t h a t  r a b l e  se r ' J iccs ,  c o n s i s t i n g  of  "one-way d e l i v e r y  of 

t ~ c l c v i s t o n  programs, movles, and s p o r t i n g  even t s  i s  no t  a 

: t t r i ~ i t i ~ ~ r i ~ i 1  cornmori i : , i i ~ ~ e r  ,ac t~ iv i t .y  and should  not  be r egu la t ed  

d:j : , U C ~ , . ' '  iij. 'The KC a l s o  r e l l e d  on its e a r l i e r  i n t e r p r e t a t i o n  

r h i i t  t h c  t c r v  "I r . i n c m i s s i o i V  in t he  d e f i n l t ~ o n  of  c a b l e  s e r v l c e s  

' + W I I  I',~: ",,rr lvc '  ~ ~ c ! r : l c ~ ~ p d t . i o r ~  In t h e  s e l e c t i o n  ar ,d  d l s t r i b u t  ton 



of video programming," which is controlled by the cable operator, 

but found that "cable operators do not control the majority of 

information accessible by cable modem subscribers . . . . "  Id. 

at 4831, 41 62. The FCC also found that cable modem service does 

not prc'vide video programming or other video programming service, 

as tracitiondlly provided by cable service. Id. at 4833 ¶ 63. 

Finally, the FCC found that the legislative history shows that 

Congress did not intend for cable service to encompass the 

"capacity to enqaqe in transactions o r  off-premises data 

processing, including unlimited keyword searches o r  the capacity 

to communicate instructions or commands to software programs 

stored in facilities o f f  the subscribers' premises . . . . "  Id. 

a t  4833 41 64. 

On the o t h e r  hand, the FCC had previously found that 

Lnternet access service is an information service because "the 

provider o f f e r s  a siriqle, integrated service, Internet access, to 

the subscriber" which combines "computer processing, information 

provis:sIn, arid compiitec i~terdctivity with data transport, 

e n a k l i r r g  end users :Lo r u n  a variety of applications." I d .  at 

de21 4 36. l < x t e n t l i r i q  this analysis, the FCC viewed cable modem 

s r r v i c e  rlr i  "an  o f f e r i n g  of Internet access service." Id. at 4821 

9 38. 'The FCC exLilairied, "As currently provisloned, cable modem 

:;crui:r I ~ I F P O ~ I  :, . ; u i l i  fijrirtions ,is e-mall, newsgroups, 

' r , j i r i i i ~ - r : ? i f l c e '  a t  ILtiw I I ~ ; ~ + I ' s  Wcrld Wlde Web presence, and t h c  DNS . 



. . . [ I t  i s ]  a single, integrated service that enables the 

subscriber to utilize Internet access service through a cable 

provider's facilit-ies . . . . "  I d .  Having reached these 

c o n c l u s i o n s ,  the FCC ultimately ruled, 

I 1  [Clable modem service is an interstate information 
service within the scope of o u r  lurisdiction over 
interstate and foreign communications. We recognize, 
however, that it i s  provided over the facilities of cable 
systems that occupy public rights-of-way in local 
communities. In order to facilitate our  national policy 
goals, we seek to clarify the authority o f  State and 
local governments with respect to cable modem service. . 
. . Given that we have tound cable modem service to be 
an information service, revenue from cable modem service 
would not be included in the calculation of gross 
revenues from which the franchise fee ceiling is 
determined. 

Id. at 1 8 4 8  ¶ 96, 4 8 5 1  II 105 

Th<:-se concLusions appe;lr reasonable, and the Parish has 

failed co point out a n y  error in the FCC's analysis. Rather, 

withcut addressing the impact of the FCC's ruling on its claims 

for franchise fees, plaintiff argues that in another amendment, 

Ccmyce>;:; intended to expand, rather than nar~ow, the definition 

of ' '~~.,it.le s ~ ~ r v ~ c c ~ . ' '  i r i  1996, Coni j rcss  added the words "or use" 

?:I (.!le t l e f i i~ l i t io r l  of cab le  service so that the definition reads, 

" .  . . :,iibs< riber intcL.action, if any, which is required for the 

~ ~ l e c t ~ o n  or use t i t  siicti vidco p rogrmming  or other programmlnq 

S P ~ V L C Y . "  I I  U . S . C .  5 522(6) (eniphasls added). To support this 
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"conference agreement s t r eng thens  the  a b i l i t y  of oca1 

governments t o  c o l l e c t  f e e s  f o r  t he  u s e  of p u b l i c  r ight-of-way,"  

and t h a t  " the  definition of the term ' cab le  service'  h a s  been 

expanded t o  i n c l u d e  game channels  and o t h e r  i n t e r a c t i v e  

s e r v i c e s . "  See 1 4 2  CONG. RFC. H .  1 1 4 5 ,  1156 ( d a i l y  ed .  Feb. 1, 

1 9 9 6 )  (remarks of Rep. Dingel l )  1 .  T h e  FCC e x p r e s s l y  cons idered  

and r e j e c t e d  t h e  "iise" argument p l a i n t i f f  makes: 

We d i sag ree  w i t h  t hose  cab le  o p e r a t o r  and f r a n c h i s i n g  
a u t h o r i t y  commenters who argue t h a t  t h i s  amendment b r i n g s  
cab le  modem s e r v i c e  w i t h i n  the  d e f i n i t i o n  of c a b l e  
s e r v i c e .  The amendment i t s e l f  addres ses  o n l y  t h e  use o f  
content o the rwise  q u a l i f y i n g  a s  c a b l e  s e r v i c e .  . . . The 
l e g i s l a t i v e  h i s t o r y  r e l i e d  on b y  commenters who f avor  an 
expansive r ead ing  of t h e  amendment does not  r e q u i r e  the  
r e s u l t  t h e y  advocate .  'The J o i n t  Explanatory Statement  
t o r  the 1 9 9 6  Act s t a t e s :  "The confe rees  i n t e n d  the  
amendment t o  r e f l c c t  t h e  evo lu t ion  of cab le  t o  inc lude  
i n t e r a c t i v e  s e r v i c e s  such a s  game channels  and 
Lnfomat ion  s e r v i c e s  made a v a i l a b l e  t o  s u b s c r i b e r s  by t h e  
cab le  o p e r a t o r ,  a s  wel l  a s  enhanced s e r v i c e s . "  T h i s  
s ta tement  s u p p o r t s  a i l  i n t e n t  t o  permi t  i n t e r a c t i v i t y  
a s s o c i a t e d  w i t h  bo th  video and o the r  programming s e r v i c e s  
provided by c a b l e  o p e r a t o r s  t o  s u b s c r i b e r s .  I f  Congress 
intended b y  t h t  language 1 n t h e  J o i n t  Explanatory 
Stali.rn?nt tLo ::roaiicAn t~he  rncnninq of  c a b l e  s e r v i c e s  t o  
iiiclutle s t , i n d - ~ l o r i ~  " i n f o r m d t i o r i  s e r v i c e s "  a s  d e f i n e d  in 
t~he  1 9 9 6  Act . . . t h e  lanyuage o f  t h e  s t a t u t e  l t s e l E  
;:oes no: r e f l e c t  this i n t e n t .  



telecommunications service. This argument is without merit, 

because such amounts and arrangements are irrelevant to the 

Court's finding that the Cable Act, as a matter of law, prohibits 

the P a r i s h  from imposing franchise fees on Cox's 

telecommunications service and cable modem service through the 

1990 Franchise Agreement. 

Finally, plaintiff argues that the F C C ' s  rullng, if applied 

retroactively to its preexisting contract with defendant, would 

disturb plaintiff's "vested rights" and violate its due process 

r i g h t s  by impairing plaintiff's contract. (Pl.'s Mem. in Opp'n 

to D e t . ' s  Mot. to Dismiss at 11-12.) Plaintiff's argument fails 

on its face because the 1990 Franchise Agreement expressly 

provides that "t.he provisions of this Agreement shall be 

construed to conform to all present and future requirements of 

the F'CC, a l l  acts of Congress of the United States, and all acts 

,ind requircments of the State of Louisiana." (Pl.'s Ex. A, 

dt~ached to P L . ' s  Pet. 5 12.23.) In fact, under the Agreement, 

J €  a t ~ ~ t u r r  modification to exlstirlg law benefits the Parish, the 

A q r p c > i w r ( t  will he automatically amended to provide for full 

rpo ' . i l a t i on  hy t h e  Parish. (See  id.) The Parish cannot escape 

1 t s  rnntractnal obliqation to abide by future moditications to 

exliitirlq law when t.he modifications are unfavorable. Further, 

t ' w n  if p l ~ , i ? ~ L . i f < ' ? ~  argument f o r  mpalment of contract had 

m c - t ~ i '  , p i ~ i i : . ~ t f  w?:ild have  l o  "overcome t3 presumption o t  



constitutlonality" and " 'establish that the legislature has acted 

in an ,arbitrary and irrational way."' Nat'l R . R .  Passenger Corp. 

v .  A t c h i s o n ,  Topeka L S a n t a  Fe Ry., 470 U.S.  451, 472 ( 1 9 8 5 )  

(quoting Pension Benefit Gty. Corp. v. R . A .  Gray L Co., 467 U.S. 

717, 7.29 (1984)). Plaintiff has not even b r i e f e d  this issue. 

111. Conclusion 

F o r  the foregoing reasons, the Court GRANTS defendant's 

partlat motion to dismiss plaintiff's claims for franchise fees 

on defendant's telecommunications and cable modem services. 

d 
New Orleans, Louisiana, this &t& day of J u l y ,  2003 

SARAH S. VANCE 
U N I T E D  STATES DISTRICT JUDGE 


